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I. Importance of Private Prosecutions in Canada 
 
“The right of a private citizen to lay an information, and the right and duty of the 
Attorney General to supervise criminal prosecutions, are both fundamental parts of our 
criminal justice system.” 

 
No country can have a functioning democracy without the Rule of Law. An independent 
judicial system acts as a counter-weight to private interests in society, such as large 
corporations, partisan governments and business monopolies. Typically, their interests diverge 
from the public interest. The Rule of Law can only function when litigants and lawyers 
regularly and frequently participate in the system, to commence actions and file suits. As Plato 
wrote in 350 BC, 
 

Where the law is subject to some other authority and has none of its own, the 
collapse of the state, in my view, is not far off; but if law is the master of the 
government and the governments is its servant, then the situation is full of 
promise and men enjoy all the blessings that the gods shower on a state. 

 
The more citizens can access the law, the more democratic our society will be. The converse 
also applies, resulting in less democracy, greater inequality and greater injustices.  Societies 
that exhibit these features develop feedback loops which amplify social conflict and inequities, 
leading to a breakdown of civil society. 
 
Commencing a private prosecution for violation of a statute is one of the easiest mechanisms 
available for citizens to participate in the Rule of Law. And it has been recognized and 
championed as a fundamental component of our system of justice for hundreds of years. 
 
The public policy in support of private prosecutions is summarized in Chapter 26 of the 
Federal Prosecution Service Deskbook, published by the Government of Canada through the 
Department of Justice (DOJ). This policy is pivotal in determining what principles Canadians 
can expect when considering initiating a private prosecutions.  
 
The chapter begins with the following principle:  
 

The relationship between the private citizen, as prosecutor, and the Attorney 
General, who has exclusive authority to represent the public in court, has been 
described as follows: 
 

The right of a private citizen to lay an information, and the right 
and duty of the Attorney General to supervise criminal prosecutions 
are both fundamental parts of our criminal justice system. 

 
The right of a citizen to institute a prosecution for a breach of the law has been 
called "a valuable constitutional safeguard against inertia or partiality on 
the part of authority".  

 
In 1986, for example, the Law Reform Commission published Working Paper 52 entitled 
Private Prosecutions. At p. 5 the authors noted: 
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“Canadian criminal law is derived from English law in terms of both its substances and 
its procedure. Therefore, Criminal Code subsection 7(2)8 states that, except as altered, 
varied, modified or affected by the Criminal Code or any federal enactment, the 
criminal law of England that was in force in a province immediately prior to April 1, 
1955 (the date of the last comprehensive revision of the Criminal Code) continues in 
force. Accordingly, to a considerable extent the old English procedure still holds sway 
in Canada and ‘decision on procedure under the old Code, except as they are rendered 
inapplicable by the provisions of the new Code, still stand good.’ The question then is 
whether the criminal law of England with regard to private prosecutions has been 
altered in the Canadian context by the terms of the Code itself or by the Canadian 
judicial decisions of the last thirty years. The general rule in England is very simple: 
‘Under English law there is ... not the slightest doubt that a private prosecutor 
could on 19th November 1858, and indeed can at the present day in the absence of 
intervention by the Crown, carry through all its stages a prosecution for any 
offence.’” 
 

In Chapter 26.2, the Deskbook goes on to state that  

A private citizen's right to initiate and conduct a private prosecution originates in the 
early common law. From the early Middle Ages to the 17th century, private 
prosecutions were the main way to enforce the criminal law. Indeed, private citizens 
were responsible for preserving the peace and maintaining the law5: 

[U]nder the English common law, crimes were regarded originally as 
being committed not against the state but against a particular person or 
family. It followed that the victim or some relative would initiate and 
conduct the prosecution against the offender ...Another feature of the 
English common law was the view that it was not only the privilege but 
the duty of the private citizen to preserve the King's Peace and bring 
offenders to justice6. 

Because of the increase in courts and cases in the Middle Ages, the King began to 
appoint King's Attorneys to intervene in matters of particular interest to the King. 
Intervention took two forms. The King could initiate and conduct certain prosecutions 
through a personal representative. The King could also intervene in cases begun by a 
private prosecutor where the matter was of special concern to the King. By intervening, 
the King's Attorney could then conduct or stop the proceedings. As the English 
common law developed, the role of Crown law officers grew. Still, private prosecutions 
were allowed. To this day they are recognized in several English statutes. 

 
The Law Reform Commission’s position followed the comprehensive review of the role of the 
private informant in R. v. Schwerdt (1957), 27 C.R. 35 (B.C.S.C.). The Commission stated that: 

 
Private prosecutions were necessary because they enabled citizens to bring even police 
or government officials before the criminal courts where the government is unwilling to 
make the first move: see Working Paper 52 at pp. 19-20. The authors concluded at p. 
28: 
 
“For the reasons given in Chapter Three, we believe that private prosecutions are not 
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only desirable but also necessary for the proper functioning of the Canadian 
prosecution process. Our weighing of costs and benefits leads us to conclude that there 
are measurable gains not only to the citizen but also to the system of state prosecution 
in providing for private prosecutions as an adjunct to a public prosecution system. 
Society as a whole is the beneficiary where formal, positive citizen interaction with the 
justice system results in some additional control over official discretion.131 Also, the 
form of retribution which is exacted by the citizen’s resort to legal processes is clearly 
preferable to other unregulated forms of citizen selfhelp. 
 
Further, the burgeoning case-loads which our public prosecutors routinely 
shoulder are, in some small measure at least, assisted by a system which provides an 
alternative avenue of redress for those individuals who feel that their cases are not 
being properly attended to within the public prosecution system. Finally, it is our belief 
that this form of citizen/victim participation enhances basic democratic values while at 
the same it promotes the general image of an effective system of administering justice 
within the Canadian state.” 

 
The court also balances this with the right of an accused not to be unjustly brought before the 
courts. 
 

Section 504 and Recent Amendments to the Criminal Code 
 
[26] The Criminal Code has long recognized the value of private prosecutions by 
allowing informants to lay an information and seek the issuance of process.  
 
The procedure for issuing process before a judicial officer maintains a balance between 
the right of the informant to seek justice and the right of the potential accused not to be 
called to respond to charges unless such response is justified. This balance has been 
maintained by the procedure adopted in the procedure both before and after 2002. 

 
II.  Private Prosecutions & Environmental Regulation 
 
During the rise of progressive social policies in the 1970 and 1980’s, the need for citizens to 
hold government and corporate interests to account diminished. Canada entered a period of 
pro-active regulatory programs that constrained private interests and their desire to exploit 
Canada’s resources at the expense of the common good. The Fisheries Act of Canada was 
extensively rewritten and the Department of Fisheries and Oceans was mandated to protect 
Canada’s wild stocks from industrial pollution and over-fishing. Programs were developed 
both provincially and federally that brought balance and limits to exploitation of the 
environment.  
 
With such programs in place, regulation and protection of the environment was in the hands of 
professional biologists, fisheries managers and scientists who would monitor and enforce 
pollution and other regulations. When citizens became aware of a potential offence or 
violation, they would simply advise the regulatory body and investigative and enforcement 
action would follow. 
 
With the rise of neoconservative, pro-business policies in the 1980’s, most if not all of these 
programs have either been terminated, gutted or diminished. The remnants of our “regulatory” 
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enforcement bodies are now tasked with promoting and subsidizing industry rather than 
policing it. 
 
As a result, citizens and lawyers must turn to the tools of the Rule of Law, including private 
prosecutions, if the laws and regulations that protect our environment are to have any meaning. 
No-one else is going to do it. 
 
III.  Fisheries Act Promotes Private Prosecutions 
 
Surprisingly, the authors of the Prosecution Desk Book and the Fisheries Act foresaw the 
potential for political interference in enforcing environmental legislation.  As a result, they 
underscored the importance of private prosecutions in the regulatory context.  The Deskbook 
for example specifically addresses the right of citizens to lay charges under regulatory schemes 
such as the Fisheries Act. It states that: 
 

The Government of Canada may still have an interest in certain proceedings. Many 
private prosecutions are commenced on the basis of an enforcement scheme found in 
regulatory enactments such as the Fisheries Act.  Charges of this nature ought to be 
brought to the attention of the Regional Director, as it may be appropriate to bring 
enforcement or policy concerns to the attention of the Attorney General of the province 
so that provincial authorities can then make an informed decision about intervening. 
(bolding supplied) 

 
And the Fisheries Act contemplates and encourages private prosecutions by statutory mandate. 
S. 62 of the Act provides that a citizen will receive 1/2 of the proceeds of any forfeited articles 
that are seized and sold. 
 

62. (1) Where an information is laid by a person in 
circumstances other than those referred to in section 60 
or 61 relating to an offence under the Act, the payment 
of the proceeds of any penalty imposed arising from a 
conviction for the offence shall be made 
 
(a) one half to the person; and 
 
(b) one half to the Minister or, where all of the expenses 
incurred in the prosecution of the offence are paid 
by a provincial government, to that provincial government. 
 
 (2) Where an information is laid by a person in circumstances 
other than those referred to in section 60 or 
61 relating to an offence under the Act, the payment of 
any proceeds of the sale of any forfeited articles arising 
from a conviction for the offence shall be made, net of 
any expenses incurred in connection with the custody 
and sale of the forfeited articles, 
 
(a) one half to the person; and 
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(b) one half to the Minister or, where all of the expenses 
incurred in the prosecution of the offence are paid 
by a provincial government, to that provincial government. 

 
These provisions are available to encourage and reward citizens to monitor and enforce 
unlawful conduct by those who violate the Fisheries Act (and its many regulations). Any 
private prosecution should be based on these policies which are clearly meant to bolster and 
encourage citizen action. 
  
IV. Investigation of Offence 
 
Government enforcement of regulatory, pollution and environmental laws has all but ceased. 
Budget reductions, staff layoffs, refocusing goals from enforcement to industry supporter, all 
have left a giant black hole in the area of compliance. As a result, there are hundreds if not 
thousands of violations of Canada’s environmental regulations each year. Finding a violation is 
easy, as many news articles and citizen journalists can attest to. But then what? 
 
Suppose you have a client, either an individual or a non-profit society,  who is outraged by an 
ongoing breach of a regulation by a multinational extraction company. Do you just lay a 
private information?  Not quite. 
 
The better course is to assist the client in reporting the offence to the relevant “enforcement” 
body that previously actually enforced the law, whether it be DFO, environment Canada, a 
Conservation Officer, or even the RCMP. It is important to provide a detailed written report, 
professionally drafted, and delivered to the enforcement body. In the letter the following needs 
to be set out: 
 

1. The evidence of the offence; 
2. The name of the complainant and their interest in the proceeding; 
3. The full corporate name of the accused; 
4. The concern and importance of the harm done; 
5. The willingness for the client to meet and assist the enforcement body in 

investigating the incident and giving evidence in court if necessary; 
6. A request for a response within a finite period of time (30 days); 
7. That in the event enforcement actions are not taken, the client will proceed with 

availing themselves of the private prosecution mechanisms that are enshrined in the 
Fisheries Act, the Federal Prosecution Deskbook and historic case law; 

 
The reasons for this are two-fold. First, you are taking the high road by notifying and alerting 
the enforcement branch that your concern is sincere. Secondly, you have a written record you 
can provide to the Court in the event the Defendant seeks to impugn the complainant’s motives 
(a tried and true strategy) in laying the charge as insincere or driven by some ulterior motive. 
 
If the enforcement officials lay a charge, so much the better, as your client’s concerns will have 
been vindicated. But in most cases the regulatory body will not lay a charge. So after the 30 
day time period passes, the client is entitled to proceed with laying a private information, a 
very simple process. Two precedent letters to DFO are attached hereto. 
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V.  Steps in a Private Prosecution 
 
1. Laying the Charge  
 
Section 504 of the Criminal Code governs private prosecutions. It provides that: 
 

“anyone who on reasonable grounds believes that a person has committed an 
indictable offence may lay an information in writing an under oath before a 
Justice, and the Justice shall receive the Information where it is alleged that: 

 
  that the person has committed anywhere, an indictable offence that  
 maybe tried in the Province in which the Justice resides, and that the  
 person: 
 

1) is or is believed to be; 
2) resides or is believed to reside within the territorial jurisdiction of the 

Justice; 
 
Section 504 also provides that a person can lay a private Information if: 
 

“the person, wherever he may be, has committed an indictable offence within 
the territorial jurisdiction of the Justice” 

 
Section 507.1(1)  of the Criminal Code provides that: 
 

“once an Information has been laid by a private prosecution, the matter shall be 
referred to a Provincial Court Judge to consider whether to compel the 
appearance of the accused on the information.” 

 
This section has been interpreted to permit the filing summary conviction and/or indictable 
offences from all other statutes, such as the Income Tax Act, unless they are specifically 
excluded from the purview of the Criminal Code (Ratchford vs Lynk, NSCA, 113720, 1995). 
 
Filing a private information is surprisingly simple, particularly when compared to commencing 
a civil action. One needs only to prepare a one-page “Information” (or Indictment) which sets 
out that the client (the Informant) has reasonable and probable grounds to believe that Giant 
Extraction Corporation did, on a certain time and date, at a certain place, did commit an 
offence, to wit: by doing X, Y and Z, contrary to section XX of the Regulations (see attached 
enclosures as examples of private prosecutions filed in B.C.). 
 
The client (accompanied by their fearless lawyer) drives to the nearest Provincial Courthouse 
and makes an appointment to meet the JP (Justice of the Peace) where the client signs the 
Indictment in front of the JP after being sworn under oath or solemn affirmation. JP’s do this 
process with RCMP officers day in and day out. Swearing out and laying charges is routine, 
and takes very little time. Once it is sworn, the JP opens a file, places the Indictment in the file, 
and sets a court date for the next appearance where the Complainant will appear, often within a 
week or two from the date of filing. The accused does not have to be served at this time. 
However, the complainant must serve the Attorney General, either of BC or Canada. It is best 
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to serve both with a letter prepared by the lawyer, enclosing a copy of the filed Indictment and 
advising the date of the next court appearance (discussed below).  
 
2.  Role of the Attorney General 
 
The role of the AG as discussed in the Federal Prosecution Deskbook is worth reviewing.  The 
Attorney General of Canada has a common law, inherent jurisdiction to intervene in a 
prosecution. The Deskbook states that: 
 

At common law the Attorney General could intervene in private prosecutions 
and either conduct the prosecution or enter a nolle prosequi (the traditional 
power of the Attorney General to stop proceedings). Under section 5 of the 
Department of Justice Act, the Attorney General of Canada is "entrusted with 
the powers and charged with the duties that belong to the Office of the Attorney 
General of England by law or usage, insofar as those powers and duties are 
applicable to Canada". 

 
There are six criteria the Attorney General of Canada must consider regarding a private 
prosecution in the Territories: 

1. the need to strike an appropriate balance between the right of the private 
citizen to initiate and conduct a prosecution as a safeguard in the justice system, 
and the responsibility of the Attorney General of Canada for the proper 
administration of justice in the territories; 
2. the seriousness of the offence – generally, the more serious, the more 
likely it is that the Attorney General should intervene; 
3. whether there is sufficient evidence to justify continuing the prosecution, 
that is, whether there is a reasonable prospect of conviction based on the 
available evidence; 
4. whether a consideration of the public interest criteria described in Part 
V, Chapter 15, "The Decision to Prosecute", leads to the conclusion that the 
public interest would not be served by continuing the proceedings; 
5. whether there is a reasonable basis to believe that the decision to 
prosecute was made for improper personal or oblique motives, or that it 
otherwise may constitute an abuse of the court's process such that, even if the 
prosecution were to proceed, it would not be appropriate to permit it to remain 
in the hands of a private prosecutor; and 
6. whether, given the nature of the alleged offence or the issues to be 
determined at trial, it is in the interests of the proper administration of justice for 
the prosecution to remain in private hands. 

The Deskbook goes on to recommend that: 
 

In some cases, it may be difficult to assess whether there is sufficient evidence to 
justify continuing the proceedings, because no police investigation preceded the laying 
of charges. If so, it will in most instances be appropriate for the Attorney General to 
intervene, request an adjournment, and ask the RCMP to investigate. (26.5.1) 

 
One of the concerns arising in private prosecutions is when it appears to a private citizen that 
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political considerations are at play in the enforcement of a regulation against a particular 
industry. Secondly, concern arises when it appears that the law is not being applied in a 
universal fashion. Some comfort can be found in the Federal Prosecution Desk Book, which 
informs Canadians about the pivotal independence of the Attorney General.  
 
The Deskbook states that ”no investigative agency, department of government or Minister of 
the Crown may instruct pursuing or discontinuing a particular prosecution or undertaking a 
specific appeal. These decisions rest solely with the Attorney General (and his or her 
counsel).”  
 

Decisions to prosecute, stay proceedings or launch an appeal must be made in 
accordance with legal criteria. Two important principles flow from this proposition. 
First, prosecution decisions may take into account the public interest, but must not 
include any consideration of the political implications of the decision. Second, no 
investigative agency, department of government or Minister of the Crown may instruct 
pursuing or discontinuing a particular prosecution or undertaking a specific appeal. 
These decisions rest solely with the Attorney General (and his or her counsel). The 
Attorney General must for these purposes be regarded as an independent officer, 
exercising responsibilities in a manner similar to that of a judge. 

The absolute independence of the Attorney General in deciding whether to prosecute 
and in making prosecution policy is an important constitutional principle in England 
and Canada. As the Supreme Court stated in Law Society of Alberta v. Krieger2: “It is 
a constitutional principle in this country that the Attorney General must act 
independently of partisan concerns when supervising prosecutorial decisions.” In 1925, 
Viscount Simon, Attorney General of England, made this oft-quoted statement: 

I understand the duty of the Attorney-General to be this. He should absolutely 
decline to receive orders from the Prime Minister, or Cabinet or anybody else 
that he shall prosecute. His first duty is to see that no one is prosecuted with all 
the majesty of the law unless the Attorney-General, as head of the Bar, is 
satisfied that the case for prosecution lies against him. He should receive orders 
from nobody.  

 
3.  Serving Attorney General 
 
Which Attorney General to serve depends upon the statute. Typically, Criminal Code offences 
are administered by the Provincial Crown, while Federal offences are administered by DOJ. 
There are various arrangements between the two which govern which AG has jurisdiction. 
Determining what those arrangements are is easier said than done. As such, one could send a 
joint letter to both AG’s (see enclosure for a sample letter). On the other hand, one could serve 
the Attorney General of Canada only on the basis that you might prefer to deal with DOJ as the 
appropriate Crown. 
 
The address for service of the B.C. Attorney General is as follows: 
 
Attorney General 
Province of British Columbia 
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PO Box 9044 
STN PROV GOVT 
Victoria BC V8W 9E2 
FAX:250 387-6411 
 
 The address for service on the Attorney General of Canada is as follows: 
 
Public Prosecution Service of Canada 
BC Regional Office 
900- 840 Howe Street 
Vancouver, BC V6Z 2S9 
Fax 604-666-1599  
 
 
4. Setting Date for Process Hearing  for Summons 
 
The Court Registry will set an initial date for what is called the “process hearing”. This is 
usually in form of a first appearance and is not an actual hearing date. Once the AG is notified 
they will attend and advise the court whether or not the AG is “intervening”. Usually, the AG 
will continue to appear for each subsequent court appearance, and can even attend the Process 
Hearing itself, without formally “intervening”. 
 
5. Conducting a Process Hearing: ‘In Camera’, Accused Not Present 
 
Setting a Process Hearing is easy (some provinces refer to this as a Pre-Enquet Hearing). The 
normal time estimate would be anywhere from one to two hours. It is not lengthy and can be 
completed in relatively little time. The point of the Process hearing is for the Court to decide if 
there is sufficient evidence to issue a summons to the accused. Until that time, the accused has 
not been formally charged. At the end of the Process hearing, the court either orders that a 
summons be issued, or refuses to do so. If no summons is issued, the charge is treated as if it 
were never laid. 
  
S. 507 of the Criminal Code only briefly describes the nature and scope of a Process hearing, 
but case law has fleshed it out in some detail. A ‘process’ or ‘pre-enquete’ hearing should 
proceed as follows: 
 

1. It is ex parte, and held in camera; 
2. The accused is not permitted to attend; 
3. The informant (and the informant’s counsel) are permitted to provide materials 
and evidence, including hearsay evidence, of the allegations; 
4. Witnesses can be called by the informant, and can be cross examined by the 
Crown; 
5. Witnesses can be called by the Crown, and can be cross examined by the 
informant; 
6. If additional witnesses are required, an adjournment for that purpose is 
permissible. 
7. If the judge determines that the Informant has presented direct 
evidence as to every element of the offence charged, the judge's task is complete, 
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and a summons must be issued. Issues of credibility are to be determined at trial. 
Even if exculpatory evidence is tendered, a summons must issue. 
8. A judge has a limited discretion in not issuing a summons. This discretion is to 
prevent a charge where the basis is abusive, frivolous, vexatious, or the informant is 
not credible because of mental disorder. 
9. Arguments of law, or mixed fact and law, about the charge are not normally 
permitted in a preliminary hearing, and as such, are not permissible in a process 
hearing setting. 

 
Probably the best analysis of what a process hearing involves is found In a recent 2007 case 
from the Alberta Provincial Court, R. v Edge, 2004, ABPC 55. In that case, Judge Allen 
described the hearing process as follows: 

 
 
[35] The only part of s. 507 that was amended was to change informants who could use 
that procedure. Hence, the jurisprudence interpreting s. 507 is still applicable to a 
process hearing relating to an information laid by one of the enumerated parties in s. 
507(1). The most frequent informant for a s. 507 process hearing is a police officer. 
References to a police informant 
hereafter would be equally applicable to the other enumerated persons in s. 507(1). For 
ease of reference the police informant will be used hereafter to refer to any of the 
persons named in s. 507(1). 
 
[36] The wording of s. 507 would seem to envision that the justice receiving the 
information must decide on process; however, it has been held that it is valid for one 
justice to receive the information and another to issue process: Re Willisko (1980), 13 
Alta. L.R. (2d) 298 (Alta. Q.B.). 
 
[37] In the s. 507(1) hearing the police informant may rely upon the allegations of 
others. The justice must hear the allegations of the informant before making a decision 
whether to issue process. It follows then the issuance of process can be based only upon 
those allegations. The 
allegations do not necessarily have to be under oath: R. v. Jeffery (1976), 34 C.R.N.S. 
283 (Ont. Prov. Ct.) (Jeffery); R. v. Kamperman (1981), 63 C.C.C. (2d) 531 (N.S.S.C.).  
 
[38] The evidence of witnesses is required only where the justice considers it desirable 
and necessary to do so: s. 507(1)(a)(ii). 

 
 
6. Calling Witnesses 
 
The Edge case concludes that witnesses should be called, which can either by the informant or 
other witnesses, to establish a prima facie case. 
 

[92] Where the informant is a witness then he or she must be called to give evidence. 
The evidence is under oath and recorded: ss. 507.1(8), 507(3)(a), (b). 
 
 [93] Where proof of the prima facie case depends on witnesses other than the 
informant, those witnesses need to testify in the same manner. The absence of 
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witnesses to prove a prima facie case will mean that no process will be issued. Of 
course, the judge may, in appropriate circumstances, afford the informant the right to an 
adjournment to obtain further evidence. If no process is issued, the informant still has 
an alternative to reapply within six months if there is new evidence. 
 
[94] The hearing need not be complicated but it must produce prima facie evidence in 
order to allow the judge to issue process. 

 
However, previous cases have held it is not mandatory to call witnesses. Based on the court’s 
reasoning in Edge, it is recommended that the complainant give evidence before the Court in a 
process hearing for a private prosecution. 
 
7. Issuing Summons to Accused 
 
At the conclusion of the Process Hearing, the Judge will either issue a summons or decline to 
do so. Based on the very low threshold set out above, a case that fails to meet that threshold 
would be very weak indeed.  Strong cases with clear evidence are ideal candidates for private 
prosecutions. 
 
After the Court makes its ruling the Registry will issue a summons returnable at a certain time 
and place. The summons is mailed to the complainant to serve on the accused. For corporate 
complainants this can be achieved by either registered mail or having a process server hand 
deliver the summons to either the Registered and Records office of the accused or at their 
normal place of business. In some cases counsel for the accused will contact complainant’s 
counsel and one can simply fax the summons to their lawyer, if they are willing to accept 
service. 
 
VI.       Degree of Inquiry  
 
What is the degree of the inquiry of the justice? According to the Edge case, there is some 
variation in what is required. The court states that: 
 

[39] The degree of inquiry of the justice pursuant to s. 507 is a matter of some dispute. 
 
[40] The justice must act judicially: Allen. 
 
[41] In R. v. Brown (1975), 28 C.C.C. (2d) 398 (Ont. Prov. Ct.) August P.C.J. reviewed 
the case law and concluded at p. 406: 
 
“The following cases as I interpret them, say that it is mandatory for the Justice of the 
Peace to actually hear the allegations of the informant and if he thinks that it is 
necessary, his witnesses before he decides if a case has been made out: Murfina v. 
Sauve et al. (1901), 6 C.C.C. 275, 19 Que. S.C. 51 (Que. Sup. Ct.); Re Parke (1899), 3 
C.C.C. 122, 30 O.R. 498 (Ont. H.C.J.); R. v. Smith (1909), 16 C.C.C. 425 (N.S.S.C.); 
Marsil v. Lanctot (1914), 25 C.C.C. 223, 28 D.L.R. 380, 20 Rev. Leg. 237 (Que. Sup. 
Ct.); White v. Dunning (1915), 24 C.C.C. 85, 21 D.L.R. 528, 8 Sask. L.R. 76 (Sask. 
S.C.).” 
 

 13



[42] August P.C.J. concluded that the justice must hear the allegations of the informant 
to act judicially. At pp. 408-9 he wrote: 
“Many of these Justices of the Peace in furtherance of their duties have a very close, 
lawful, working relationship with the police. This was recognized by O'Halloran, J.A., 
in his dissenting judgment in Re Tait when he stated: ‘The general public is unusually 
sensitive and alert to anything that points up too close a relation between the magistracy 
and the police force. Not only must justice be done, but it must be administered in a 
way that the public is satisfied it is done.’ This is another reason why a Justice must 
hear and listen to the allegations of the informant so that he can satisfy himself that a 
case has been made out against the accused. If he does not, it could appear to the public 
that the Justice is merely acting as a rubber stamp for the police and this is contrary to 
the wording found in s. 455.4(1).” Jeffery is to the same effect. 
 
[43] Some older jurisprudence support the view that the justice is only obliged to read 
the information and to ask the informant if the allegations are true: Ex parte 
Archambault (1910), 16 C.C.C. 433 (Que. K.B.) at p. 438; R. v. Mitchell (1911), 19 
C.C.C. 113 (Ont. H.C.) at pp. 121-2; Ex parte Dolan; Kay (1911), 26 C.C.C. 171 
(N.B.S.C.). 
 
[44] Some more recent decisions share the view that the hearing may be quite informal; 
the degree of formality may be dictated by the offence charged. 
[45] In R. v. Ingwer (1955), 113 C.C.C. 361 (Ont. H.C.), Chief Justice McRuer found 
that neither the laying of an information nor the issuing of process has the formalities of 
a trial for the potential accused. The justice has no right to decide not to issue a warrant 
or summons or take an information unless he has heard the witnesses that the informant 
desires to bring forward: Ingwer p. 366. 

  
[46] In Whitmore #1, Ewaschuk J. described the process at a s. 507 hearing at pp. 564-
5: “In most cases, the justice conducting the pre-inquiry will issue process on hearing 
the allegations of the informant. In almost all cases, the informant's oral allegations are 
not transcribed since s. 455.3 does not require it. In certain cases, e.g., a charge of 
driving over 80 mg. or wilful refusal to take a breathalyzer, the mere reading of the 
information duly sworn by an informant with personal knowledge may satisfy the 
justice that process should issue, given the specificity of the charge: R. v. Kay; Ex p. 
Dolan (1911), 26 C.C.C. 171 at p. 174, 41 N.B.R. 95 (N.B.S.C., in banco). 
In the vast majority of cases, the justice should question the informant, the more so 
where the informant has only hearsay knowledge of the charge, to decide whether 
process should issue. Often an inquiry of a few minutes will suffice. In other cases, the 
inquiry must be more detailed. If the justice is not satisfied that the informant has a 
sufficient factual basis justifying the issuance of process, the justice must hear the 
evidence of other witnesses. In such case, it is ‘necessary to do so’ in accordance with 
s. 455.3(1)(a)(ii): R. v. Ingwer (1955), 113 C.C.C. 361 at pp. 365-6, [1956] O.R. 60, 22 
C.R. 399 (Ont. H.C.J.), and R. v. Jean Talon Fashion Center Inc. (1975), 22 C.C.C. 
(2d) 223 at p. 228, 56 D.L.R. (3d) 296 (Que. Q.B.). Even though an informant might 
have sufficient grounds to justify process, the justice may still consider it ‘desirable’ to 
hear the evidence of other witnesses, especially where the witnesses are alleged 
accomplices, of disreputable backgrounds, or closely associated to the accused.” 

 
The court refers to the Morton decision, an Ontario Court of Appeal case. 
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[52] In R. v. Morton (1992), 70 C.C.C. (3d) 244 (Ont. Gen. Div.) (affirmed 83 C.C.C. 
(3d) 95n (Ont. C.A.)) Then EwaschukJ. concluded that the justice should make 
inquiries of the informant in most cases. He agreed with the Whitmore approach as to 
the type of hearing required. At pp. 259-260 he observed: 
“Before leaving this matter I wish to make clear that because this case has been decided 
on a rather narrow basis, I am not to be taken as condoning or sanctioning the holding 
of perfunctory or rudimentary hearings on the part of the justice of the peace in the 
execution of their duties under s. 508(1) of the Criminal Code. On the contrary, I am 
confident that the standard posited by Ewaschuk J. in Whitmore, supra, provides the 
requisite flexibility for the justice to discharge his duty to hear and consider the 
allegations of the informant in a judicial manner depending on the nature and 
complexity of the allegation.”  
 
[53] The text writers seem to agree that the hearing need not be complicated. 
 
(Quigley) wrote at p. 230: “This does not mean it is a complicated hearing, for it may 
be sufficient for the justice only to hear from the informant. The justice may, however, 
require evidence from additional witnesses if it is desirable or necessary. In most 
instances, it is sufficient if the informant outlines what evidence the investigation has 
accumulated against the accused. Indeed, for such offences such as driving over 80 or 
impaired driving, simply reading the information may suffice, although for anything 
more complex, it is not enough for the justice to merely read the information and ask 
the informant if the allegations are true.” 

 
The court concludes that the hearing is to be flexible, does not require witnesses, and can be 
based on evidence of unsworn allegations. 
  

[56] The jurisprudence and the text writers indicate that the hearing under s. 507 held 
by the justice may be informal. The hearing can be quite flexible allowing a justice of 
the peace to rely upon unsworn allegations as a  foundation for issuing process. The 
type of hearing is often determined by the circumstances, including the nature of the 
offence being put forward. 
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VII.      Low Standard of Proof 
 
What standard must be met before a Court issues a summons? The case law determines that it 
is a lower standard than that required for a preliminary hearing.  The leading case is R. v. 
Whitmore (1987), 41C.C.C. (3d) 555 (Ont. High Court) (Whitmore #1), where Ewaschuk J. 
said at p. 568: 

 
“It is my further opinion that the proper evidentiary standard to be applied to s. 
455.3(1)(b) is the prima facie standard. In other words, the justice must be satisfied that 
there is some evidence before him from the informant and/or his witnesses that the 
accused has committed the offence alleged against him and that there is some evidence 
against him on all the essential elements of the offence.” 

 
At. P. 569 he states: 
 

“It seems to me that the function of a justice of the peace conducting a pre-inquiry to 
decide whether or not to issue process to compel the accused's attendance before a 
court to answer charges is closely analogous to the function of a Provincial Court judge 
conducting a preliminary inquiry to decide whether or not to commit the accused for 
trial. In the latter case, s. 475(1)(a) requires that the Provincial Court judge must be of 
the opinion that ‘the evidence is sufficient to put the accused on trial’. As judicially 
interpreted, this statutory mandate requires that there must be some evidence against 
the accused on all essential elements before the committing judge can form the opinion 
that the evidence is sufficient to put the accused on trial: Re Skogman and The Queen 
(1984), 13 C.C.C. (3d) 161, 11 D.L.R. (4th) 161, [1984] 2 S.C.R. 93. 
 
Obviously, a preliminary inquiry is one step closer to trial than a pre-inquiry. It seems 
to me that the prima facie standard adopted by the older cases continue to be the 
appropriate standard to be applied to the issuance of process: see Marsil v. Lanctot 
(1914), 25 C.C.C. 223, 28 D.L.R. 380, 20 Rev. Leg. 237 (Que. S.C.). It is my view that 
the test is basically the same as that applied by a judge at a preliminary inquiry. Neither 
the justice nor the judge may weigh the strength of the case against the accused but 
must decide simply whether there is some evidence against him on each essential 
element of the offence charged. It is obvious that a justice should be even less hesitant 
to issue process than a judge should be to commit a person for trial. The ex parte and in 
camera nature of a pre-inquiry requires public ventilation if there is any case at all to be 
met by the person accused of committing a crime.” 

 
Judge Allen in the Edge case summarizes his discussion of the standard that is needed, as 
follows: 
 

[63] Professor Quigley seemed to agree with that approach but added the following at 
p. 231 of his text: 
 
“The rules of evidence are relaxed for pre-inquiries, however, so that the justice is 
permitted to rely on hearsay or other evidence that might not be admissible at a trial or 
preliminary inquiry.” 
 
[64] The test is analogous to the test employed by a judge sitting at a preliminary 
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inquiry. The leading case that set out the test to be employed at a preliminary inquiry is 
The United States of America v. Sheppard (1977), 30 C.C.C. (2d) 424 (S.C.C.) 
(Sheppard). At p. 427 , Ritchie J., writing for the majority, outlined the test: 

“I agree that the duty imposed upon a ‘justice’ under s. 475(1) is the same as 
that which governs a trial Judge sitting with a jury in deciding whether the 
evidence is ‘sufficient’ to justify him in withdrawing the case from the jury and 
this is to be determined according to whether or not there is any evidence upon 
which a reasonable jury properly instructed could return a verdict of guilty. The 
‘justice’, in accordance with this principle, is, in my opinion, required to 
commit an accused person for trial in any case in which there is admissible 
evidence which could, if it were believed, result in a conviction.” 
 

[65] Ritchie J. found it was an error in law for a trial judge to direct an acquittal where 
the evidence is manifestly unreliable. He found that the jury was the sole judge of truth 
or falsity of the evidence: see p. 433 Sheppard. Consequently, the evidence supporting 
the elements of the offence is not weighed by the preliminary judge in applying the test. 

 
Judge Allen concludes that  
 

[68] Even where the defence tenders exculpatory evidence at the preliminary inquiry, 
the judge must order committal for trial if the Crown has produced sufficient evidence 
to commit for trial: Arcuri at para 29. 

 
VIII.        Limited Discretion to Refuse Summons 
 
The Edge case summarizes the law regarding the degree of discretion afforded to the justice, 
and it appears that absent cases which are “manifestly unfounded” or “unreliable”, they should 
proceed with a summons. Judge Allen states the discretion is to “prevent information issuing 
where the basis is abusive, frivolous, vexatious, or the informant is not credible because of 
mental disorder”. 
 

[69] The presence of the word “shall” in s. 507(4) would seem to indicate the justice is 
mandated to summons an individual where a prima facie case has been made out. 
However, there is authority that the court does have a limited discretion to exercise. 
 
[70] In Whitmore #1 Ewaschuk J. wrote at p. 569: 
“Of course, the justice has a discretion to refuse process where he forms the 
opinion that the informant or his witnesses are not credible in the sense that they are 
mentally disordered or vexatious litigants . . .” 
 
 [71] In Marcotte v. Pelletier [1999] R.J.Q. 3186 (Que. S.C.) Belliveau J. opined that 
thejustice is under a duty to determine in a summary manner that the charge in the 
information isnot frivolous, vexatious, abusive, or manifestly unfounded: see para 38. 
In my view the list suggested in Marcotte is perfectly sensible except for the phrase “ 
manifestly unfounded”. This 
term is similar to the term “manifestly unreliable”; the latter term was found to be an 
erroneous test in Sheppard. 
 
[72] In Baron v. Canada (1993), 78 C.C.C.(3d) 510 (S.C.C.), the Supreme Court 
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emphasized that the role of an individual acting judicially is inconsistent with that 
individual acting as a rubber stamp where individual liberties are at stake; there is some 
residual discretion: see p.526. 
 
[73] I am in agreement that the justice of the peace has a limited discretion to exercise 
when determining whether to issue process. This discretion is to prevent information 
issuing where the basis is abusive, frivolous, vexatious, or the informant is not credible 
because of mental disorder. 

 
 
IX. Attorney General Can Assume Conduct of Trial 
 
It is typical in Canada that either the provincial AG or the Federal AG will formally 
“intervene” in the case after a summons is issued. In British Columbia, the AG has a history of 
directing a Stay of Proceedings in every private prosecution that has occured.  
 
By contrast, the Ontario AG has permitted private prosecution cases to proceed to trial. 
Federally, DOJ has assumed conduct of private prosecutions. Is there a policy in B.C. for the 
AG to stay all private prosecutions? Or is it coincidental that each case is examined 
independently and is found to lack merit?  
 
If there were more private prosecutions conducted in BC, it is likely that this question would 
finally be answered. 
 
X.  How to Appeal If Charges Stayed 
 
What if the AG directs a Stay of Proceedings in a private prosecution? There is in fact a right 
of appeal. The B.C. Court of Appeal  has set out the grounds when a court can review 
prosecutorial discretion. In Werring v. British Columbia (Attorney General), 1997 CanLII 
4080 (BC C.A.), the appellant filed a private prosecution in 1994 charging the Greater 
Vancouver Regional District with dumping untreated sewage into Vancouver Harbour, 
contrary to s. 36 of the Fisheries Act. The BC Attorney General intervened and stayed the 
charge. Werring appealed, seeking review of the prosecutorial discretion exercised by the AG. 
The Court noted that generally, review of prosecutorial discretion is not available, except under 
certain conditions. 
 
In R. v. Balderstone et al. (1983) 8 C.C.C. (3d) 532 at 539 (Man. C.A.), (leave to 
appeal refused, [1983] 2 S.C.R. V)  Monnin C.J.M. stated as follows: 

  
The judicial and executive must not mix.  These are two separate and distinct 
functions.  The accusatorial officers lay informations or in some cases prefer 
indictments.  Courts or the curia listen to cases brought to their attention and 
decide them on their merits or on meritorious preliminary matters.  If a judge 
should attempt to review the actions or conduct of the Attorney General - 
barring flagrant impropriety - he could be falling into a field which is not his 
and interfering with the administrative and accusatorial function of the Attorney 
General or his officers.  That a judge must not do. 
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Werring reaffirms this policy, but then addresses the exception: review is available if the 
Crown is acting with “flagrant impropriety”.  This is defined as conduct “bordering on 
corruption, violation of the law, bias against an individual or bias against an offence”. Mr. 
Justice Esson states that  
 

We agree with the statement of Miller A.C.J. in Re W.A. Stephenson 
Construction (Western) Ltd. (1991) 81 Alta L.R. (2) 214,121 A.R. 219 (O.B.), 
66 C.C.C. 201 that flagrant impropriety can only be established by proof of 
misconduct bordering on corruption, violation of the law, bias against or for a 
particular individual or offence. 

 
Much has changed since the 1990’s. The question arises: could a policy of staying all private 
prosecutions fall under the rubric of “flagrant impropriety”? Recently, critics of provincial 
governments have raised allegations of corruption, violation of the law and bias against 
individuals and offences. These constitute the very grounds enumerated by the Court of Appeal 
as permitting the review of prosecutorial discretion. Might this lay the grounds for appellate 
review? 
 
XI. Morton vs Heritage Salmon Limited:  

Anatomy of a Private Prosecution 
 
I have assisted biologist Alexandra Morton in two private prosecutions. Her primary research 
relates to the release of sea lice from the 25 open net cage salmon farms sited in the Broughton 
Archipelago, which corresponded with a dramatic decline in pink salmon returns to the seven 
rivers the pinks normally spawn in. In 2002 the collapse of the pink salmon, previously 
numbered in the millions, was so complete that the PFRCC (Pacific Fishery Resource 
Conservation Council) described it as a “crisis”.  
 
In 2005 fishfarms continued to expand and each farm was estimated to contain 700,000 
Atlantic salmon, hosting sea lice outbreaks in the virtual billions. As a result, on June 7, 2005 
Ms. Morton filed a private prosecution against Norwegian owned Heritage Salmon Limited 
with releasing sea lice into fish habitat. She also charged the Province of BC and the Federal 
Crown with aiding and abetting this offence. The A.G. for BC appointed William Smart, QC 
(as he then was) as a Special Prosecutor under s. 7 of the Crown Counsel Act.  
 
Mr. Smart “intervened” in the private prosecution and conducted a twelve month investigation 
into the facts and law, including personally visiting the fish farms located in the Broughton 
Archipelago. He retained a highly respected Canadian biologist (Dr. Fred Whoriskey) to assist 
him in providing a scientific opinion. 
 
In August, 2006 Mr. Smart released his decision, addressing the two criterion: was it in the 
public interest to proceed with the prosecution, and was there a reasonable likelihood of 
conviction. On the first issue, Mr. Smart concluded the charges were in the public interest, and 
he stated that: 

 
“There is validity to Ms. Morton’s assertions that sea lice from fish farms are having a 
deleterious effect on the pink salmon population in the Broughton Archipelago”. Mr. 
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Smart quoted Dr. Whoriskey’s conclusion that the information available “convincingly 
supports the allegation that lice contributed to the observed wild pink salmon decline 
in this region”. He observed that Ms. Morton had advanced compelling concerns and 
that while there may be debates about the extent of the problem or risk, those debates 
cannot obscure the existence of the problem itself. In sum, Mr. Smart has concluded 
that the public interest would favour a prosecution (bolding supplied). 

 
However, Mr. Smart then concluded that there was not a reasonable likelihood of conviction. 
This was because sea lice originating from farmed salmon and swimming out of the open net 
pens did not meet the definition of “releasing” fish into fish habitat, as it was reasoned there 
was no “willful act” of the fish farming company that was involved. While this conclusion can 
be debated, Dr. Whoriskey’s opinion vindicated Ms. Morton’s scientific concerns. Mr. Smart’s 
report and comments also vindicated the public interest aspect of the charge, a key finding 
which the fish farming industry and government officials disputed. Copies of Mr. Smart’s 
public statement and Dr. Whoriskey’s opinion are enclosed as attachments. 
 
XII. Morton vs Marine Harvest Canada Inc:  

Anatomy of a Private Prosecution 
 
On June 16, 2009, several hundred juvenile pink salmon were observed spilling out of a truck 
in the Port McNeill government dock, which was receiving brood stock salmon from a vessel 
operated by Norwegian owned Marine Harvest Canada. The brood stock and wild pink salmon 
were captured from the Defendant’s Potts Bay fish farm. The truck operator was working for a 
contractor for the Defendant and the crew of the vessel were all employees of the Defendant. 
Photographs were obtained of the dead pink salmon on the dock, and the manager for the 
Defendant posted a letter publicly admitting to the incident.  The Defendant had no license or 
permit to possess wild salmon.  Possession of wild salmon without a permit is contrary to the 
Fisheries Act and each year, many British Columbians are charged and convicted of this 
offence. 
 
I assisted Ms. Morton in providing two sequential letters to DFO setting out the actus reus of 
this offence with the expectation that charges would be laid. They weren’t. On September 15, 
2009 Ms. Morton filed a private prosecution against the Defendant with unlawfully possessing 
wild pink salmon, contrary to s. 33 of the Fisheries Act.  
 
In this case, the A.G. of British Columbia deferred jurisdiction to the A.G. of Canada, who in 
turn appointed a salaried prosecutor with DOJ to represent the Crown. The prosecutor (Todd 
Gerhart) attended the Court dates initially without formally “intervening”, and requested that 
Ms. Morton proceed with a Process Hearing. The hearing proceeded in Port Hardy Provincial 
Court on November 26, 2009. One witness was called along with the evidence of Ms. Morton. 
Following cross examination by DOJ, the Provincial Court Judge ruled there was sufficient 
evidence to warrant the charge proceeding and ordered that a summons be issued to compel the 
appearance of the Defendant. 
 
DOJ did not immediately “intervene” after this finding, and a number of court appearances 
followed while DOJ conducted its own “investigation”. Ms. Morton remained completely 
cooperative in assisting DOJ and it was our hope that DOJ would use its resources to proceed 
with this charge. Finally, on April 16, 2010, DOJ decided to proceed with the charges against 
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Marine Harvest Canada Inc. DOJ laid a new information incorporating the original unlawful 
possession charges of June 16, 2009, along with a second charge relating to the possession by 
the Defendant of several tons of wild herring which occurred on September 30, 2009, which 
Ms. Morton had also addressed with DFO (see copy attached). 
 
Currently, the trial is set to proceed for four days in Port Hardy Provincial Court on October 
25, 2011. 
 
This may be a first in terms of DOJ proceeding with charges laid by private prosecution. The 
decision was discussed by Andrew Gage of West Coast Environmental Law (copy attached) 
and was covered by Stephen Hume in a Globe and Mail article on April 21, 2010. 
 
XIII. Conclusion 
 
We live in a time of increasing environmental destruction and degradation. Scientists and 
environmentalists are raising the alarm bells of potentially catastrophic climate change. At the 
same time, governments and business interests are economically benefiting from resource 
extraction, and have learned to ‘externalize’ the environmental costs of industrial activity. This 
results in harm to our environment and its inhabitants, including people and wildlife.  
 
The use of a private prosecution is a right available to all citizens, and is particularly well 
designed as a tool against violations of Canada’s regulatory laws. It is cost effective in that it is 
less expensive than a civil action. Environmental lawyers should consider the use of a private 
prosecution when assessing the option available to our clients when faced with a violation. The 
Department of Justice has now demonstrated a willingness to proceed with private 
prosecutions, which means environmental issues will benefit from significant prosecutorial 
resources.   
 
Attachments: 

1. Letter to DFO requesting enforcement of Fisheries Act & Follow-up letter to DFO 

requesting enforcement of Fisheries Act;  

2. Indictment, Alexandra Morton vs Heritage Salmon Limited, June 7, 2005. 

3. Indictment, Alexandra Morton vs Marine Harvest Canada Inc., September 15, 2009; 

4. Letter to Attorney General giving notice of Private Prosecution, September 15, 2009; 

5. Special Prosecutor William Smart press release regarding private prosecution; 

6. Dr. Fred Whoriskey’s scientific opinion vindicated Alexandra Morton’s scientific 

concerns; 

7. DOJ Indictment against Marine Harvest Canada Inc. for unlawful possession of wild 

pink salmon; 

8. Andrew Gage blog posting regarding DOJ proceeding with private prosecution against 

fish farm company; 
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July 14, 2009      Via FAX to 1-250-755-3037 
       (original by email & mail) 
 
Fisheries and Ocean Canada 
Campbell River, BC 
 
Dear Sir or Madame: 
 
RE:  Collapse of Pink Salmon Stocks – Broughton Archipelago 
 
I have been retained by Alexandra Morton with respect to the above noted matter. In 
that regard, I confirm the following. 
 
Background Facts 
 
Alexandra Morton is a registered biologist who has been actively involved in 
researching pink salmon stocks in the Broughton Archipelago (Area 12 Mainland pink 
salmon stock). As you know, the Broughton area pink salmon stocks are one of the 
largest in BC, they spawn in 7 critical rivers in the area, and can produce from 2 to 5 
million fish in one year. Known as a “keystone species”, the Broughton area pink 
salmon support the Coho and Chinook  salmon in the area as well as the grizzly 
population on the mainland and killer whales. Should the pink salmon disappear, so too 
will many species in the area which the BC economy depends on. 
 
Fisheries and Oceans Canada and the Province of BC have demonstrated concern over 
declining Broughton Archipelago pink salmon numbers since 2002 by closing the fishery 
since 2002, enacting the Provincial Pink Salmon Action plan in 2003 which removed 
farm salmon from the Tribune – Fife migration route, funding the Pacific Salmon Forum 
and funding sea lice research since 2003.  There are significant concerns about the 
decline in the number of pink salmon in the area and specifically the Glendale River 
which declined even lower last year than in 2002, which triggered the Pink Salmon 
Action Plan. 
 
Wild Salmon Growing in Fish Farms 
 
My client is concerned about wild salmon growing in fish farms since viewing capelin in 
the Glacier Falls fish farm.  Since then she has seen herring (Midsummer Island fish 
farm) and juvenile salmon (Doctor Island fish farm) in salmon farm pens.  The herring 
were physically damaged and Ms. Morton and a second witness saw Atlantic salmon in 
a pen feeding on herring.   
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In a research paper, Morton sampled a group of Atlantic salmon that had escaped from 
the Sargeaunt Farm.  Up to twenty-one percent had wild fish in the stomachs, including 
juvenile salmon (Morton and Volpe 2002).  Ms. Morton has received a number of 
anonymous tips stating black cod and herring have been seen in fish farms. In one 
instance,  so many black cod were in the “Upper Retreat” fish farm (owned at the time 
by Stolt), that the company got a permit to grow the black cod out after the salmon had 
been harvested out of the pens.   
 
It appears certain that wild fish are entering salmon farm pens. This alone is cause for 
concern, as it means wild salmon may be drawn to the pens through fish pellets 
released into the sea; the wild salmon will be eaten by the farmed fish; wild salmon are 
being prevented from their normal migration to the sea; and when these salmon are 
caught or transported by fish farmers, they will die instead of growing to become adults. 
 
Possession of Wild Salmon by Fish Farms 
 
On June 16, 2009 wild juvenile pink salmon spilled onto the dock in Port McNeill during 
a transfer of Atlantic salmon from an industry vessel to a truck with live tanks on the 
flatbed. In an email sent from an employee of the corporate operator, he stated that: 
 

Bill McKay called me today thinking that there may have been an escape of 
farmed salmon at the Pt McNeil wharf. It was actually a few wild fish that 
were in with the brood stock being transferred from Potts bay.  

 
It is clear that wild fish were in the possession by the 
industry vessel. In an attachment to the employee’s 
email is a letter from another industry employee 
describing the incident.  Captain Mackay was 
present at the incident and he picked up four of the 
wild fish and had them photographed.  The fish are 
clearly identified as juvenile pink salmon, coming 
from the Potts Bay fish farm.  On July 5, 2009 my 
client went to Potts Bay and looked for additional 
juvenile pink salmon inside the fish farm, and she 
saw juvenile salmon in the inner cluster of pens.   
Ms. Morton has extensive experience searching for and identifying juvenile pink salmon 
in the field. Her video footage captured small fish dimpling the water surface and 
leaping as juvenile salmon do.  Since the brood stock were 8 – 10 kg as reported by a 
fish farm employee and pink salmon of the length in the photo would only weigh several 
grams, there is no mistaking the farm salmon  for the wild salmon present. 
 
Pink Salmon Endangered 
 
There has not been a commercial salmon fishery in the Broughton Archipelago since 
2002 in an effort to protect this Area 12 Mainland pink salmon stock.  The fish farms in 
the area are treating farmed salmon with the chemical Slice to reduce sea lice (under an 
annual emergency drug release), in order to protect the out-migrating juvenile salmon 
from sea lice originating in the farms.  Both of these actions by two levels of government 
makes it clear protecting wild pink salmon is a priority. 
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Juvenile salmon are known to travel from their rivers to the ocean.  The juvenile pink 
salmon in the Potts bay fish farm would have come from the Glendale River, and are 
the progeny of the most fragile pink salmon generation on record in the Glendale River. 
 
Wilderness tourism in the Broughton Archipelago and in particular the bear view 
operations on the Glendale River depend on these pink salmon.   
 
Urgent Response Requested 
 
Possession of wild salmon without a license is an offence, as is transporting live wild 
salmon without a permit. She is requesting that enforcement of the Fisheries Act  be 
applied to the fish farming industry, in the same fashion that it is applied to commercial 
fishermen, sports fishermen and other citizens.  The above noted conduct is a clear 
breach of the statute and displays a disregard for the environment and wild stocks.  Ms. 
Morton is more than willing to meet with DFO in order to discuss her observations and 
evidence at your convenience. 
 
Ms. Morton is also requesting that Fisheries and Oceans Canada visit each fish farm 
pen in the Broughton Archipelago to determine the scope of the wild fish by-catch issue.  
Wild fisheries in British Columbia cannot be managed with large unregulated and 
unmeasured harvesting of endangered stocks.  Lastly, my client proposes that DFO 
initiate an immediate observer program at the farm salmon processing plants to check 
stomach contents when farm salmon are cleaned, in order to confirm the number of wild 
salmon being eaten by farmed fish. 
 
Ms. Morton continues to spend significant time and effort in work that really should be 
discharged by our public regulators.  I would ask that DFO please provide me with a 
response by July 24, 2009 by 3:00 pm.  Should DFO refuse to protect the pink salmon, I 
will be seeking my client’s instructions to take such further steps as may be necessary 
to protect this critical species. I look forward to hearing from you at your soonest 
convenience. 
 
 
Sincerely, 
 
JEFFREY JONES & COMPANY 
 
Per 
 Jeffrey Jones 
 
JJ:jm 
 
 
Cc  Alexandra Morton; 
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August 6, 2009       Without Prejudice 
 
Fisheries & Oceans Canada    Via FAX to 250-286-5852 
315-940 Alder Street     (original by mail) 
Campbell River, BC  
V9W 2P8  
 
Att: Joe Knight 
 
RE:  Sustained decline of Area 12 Mainland Pink Salmon Stocks  
 
Thank you for your letter of July 23, 2009.  I have reviewed this letter with Ms. Morton 
and she wishes to make the following comments. 
 
Possession of Wild Salmon by Fish Farms 
 
I confirm that the Conservation and Protection sector of DFO is investigating the June 
16 incident involving the transportation and possession of wild salmon. My client 
remains deeply concerned that this event was not an isolated incident, but has occurred 
on a regular basis. Are fish farms immune from prosecution under the Fisheries Act?  
 
Many commercial and sports fishermen have been charged and convicted with unlawful 
possession of salmon in similar circumstances. I know this because for over 20 years, I 
acted as Crown Counsel in those prosecutions. Are fish farm companies above the law? 
Unless charges are laid, it appears that the application of the Fisheries Act is being 
applied in an arbitrary fashion, which will have significant consequences to other 
prosecutions and credibility of this important statute.  
 
Private Prosecution: Fisheries Act 
 
Parliament specifically contemplates a private individuals laying a charge under the 
Fisheries Regulations. Section 62 of the Fishery (General) Regulations states that: 
 

“where an Information is laid by a person in circumstances other than 
those referred to in Section 60 or 61 relating to an offense under the Act, 
the payment of the proceeds of any penalty imposed arising from a 
conviction for the offense, shall be made: 
a) ½ to the person; 
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b) ½ to the Minister or, where all of the expenses occurred in the 
prosecution of the offense are paid by a Provincial Government, to 
that Provincial Government (bolding supplied). 

 
Section 62 addresses what happens in a private prosecution if items are seized or 
forfeited: 

“where an Information is laid by a person in circumstances other than 
those referred to in Section 60 or 61 relating to an offense under the Act, 
the payment of any proceeds of the sale of any forfeited articles arising 
from a conviction for the offense shall be made, net of any expenses 
incurred in connection with the custody and the forfeited articles: 
  

a) ½ to the person; 
b) ½ to the Minster or, where all the expenses incurred in the 

prosecution of the offense are paid by a Provincial 
Government, to that Provincial Government. 

 
Parliament has specifically created an incentive for private persons to enforce the 
Fisheries Act, even against the Federal and Provincial Crown, to ensure the protection 
of public resources such as fish and fish habitat. The present circumstances are a 
perfect example of why Parliament created this section. 
 
Section 504 of the Criminal Code governs private prosecutions. It provides that: 
 

“anyone who on reasonable grounds believes that a person has 
committed an indictable offense may lay an information in writing an under 
oath before a Justice, and the Justice shall receive the Information where 
it is alleged that: 

 
  that the person has committed anywhere, an indictable offense that  
  maybe tried in the Province in which the Justice resides, and that the  
  person: 

1) is or is believed to be; 
2) resides or is believed to reside within the territorial jurisdiction of the 

Justice; 
 
Section 504 also provides that a person can lay a private Information if: 
 

“the person, wherever he may be, has committed an indictable offense 
within the territorial jurisdiction of the Justice” 

 
Section 507 of the Criminal Code provides that: 
 

“once an Information has been laid by a private prosecution, the matter 
shall be referred to a Provincial Court Judge to consider whether to 
compel the appearance of the accused on the information.” 
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Ms. Morton accepts that DFO cannot discuss this investigation with her at this time. 
However, given the facts of this incident, it is imperative that charges be laid (assuming 
the evidence establishes the offence has been committed) 
 
It is reasonable that additional time is required to conclude your investigation. As such, I 
have been instructed to take no further steps in this matter until August 31, 2009. At that 
time, I would ask that you kindly confirm if the investigation is complete, and what DFO 
has decided to do.  
 
I look forward to hearing from you at that time. 
 
 
Sincerely, 
 
JEFFREY JONES & COMPANY 
 
Per 
 Jeffrey Jones 
 
JJ:jm 
 
Cc Alexandra Morton; 
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Public Prosecution Service of Canada 
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Re:   Complainant: Alexandra Morton  
Accused:    Marine Harvest Canada Inc. 
Charge:    Possession of Wild Pink Salmon, s. 33 Fisheries Act 
 
I represent Alexandra Morton with respect to the above noted matter. In that regard, I 
confirm the following.  
 
Private Information Sworn 
 
On September 15, 2009 Ms. Morton attended before a Justice of the Peace at the Port 
Hardy Court Registry and swore a private Information against the above noted accused. 
I enclose herewith a copy of the sworn Information for your review. 
 
Process Hearing 
 
Pursuant to s. 507.1 of the Criminal Code, this matter has been referred to a “process 
hearing” to be held before the Provincial Court Judge. The hearing date is set to be 
heard on Tuesday, September 22, 2009 at 9:30 am at Port Hardy, BC. 
 
Notice to the Attorney General 
 
Pursuant to s. 507.1(3) of the Criminal Code, I am enclosing a copy of the Information 
and notification of this hearing for service upon the Attorney General of the Province of 
British Columbia and the Attorney General for Canada. 
 
Yours truly, 
 
JEFFREY JONES & COMPANY 
 
Per:   
       JEFFREYJONES 
JJ;jm 
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SUMMARY OF SPECIAL PROSECUTOR’S REPORT 
CONCERNING HERITAGE SALMON LIMITED ET AL. 

 
 
Special Prosecutor William B. Smart, Q.C. has approved the release of the 
following summary of his charge assessment opinion.  The opinion dated July 21, 
2006, concerns a private prosecution initiated by Alexandra Morton.  The 
following summary is an attachment to Media Statement 06-11 issued by the 
Criminal Justice Branch on August 9,  2006: 
 
On June 7, 2005, Ms. Alexandra Morton swore an Information in BC Provincial 
Court charging Heritage Salmon Limited, the Province of British Columbia and 
the federal government, individually and collectively, with unlawfully releasing 
sea lice into a fish habitat contrary to s. 55(1) of the Fishery (General) 
Regulations, and thereby committing an offence under s. 78(b) of the Fisheries 
Act. 
 
As the provincial government was named as a defendant, the Criminal Justice 
Branch of the Ministry of Attorney General appointed Mr. Smart as an 
independent Special Prosecutor, pursuant to the Crown Counsel Act.  His 
mandate included assessing whether the proposed charge, or some other 
charge, should be approved, and if so, to carry out the prosecution.   
 
The Information alleges that the Burdwood fish farm (and other fish farms in the 
Broughton Archipelago) produced sea lice which infected pink salmon smolts in 
the Broughton.  The Burdwood farm was owned and operated by Heritage 
Salmon Limited at the time.  Given the importance of the alleged biological 
impact of sea lice on the wild pink salmon, Mr. Smart retained an independent 
expert, Dr. Fred Whoriskey of the Atlantic Salmon Federation, in St. Andrews, 
New Brunswick, to assist him in examining the scientific issues raised by this 
prosecution.   
 
“Farm fish” are transferred from hatcheries to fish farms, such as the Burdwood 
farm, after they have reached a certain stage of development.  They arrive at the 
“farm” free of any sea lice and continue their maturation at the farm until they are 
ready for harvest.   
 
Sea lice are parasitic crustaceans and fall under the definition of “fish” in the 
Fisheries Act.  During certain stages of development, sea lice will, if able, attach 
themselves to a “host” upon which they will feed.  Salmon provide ideal “hosts”.  
On larger fish, small numbers of sea lice may have little effect.  On smaller fish, 
sea lice can have severe consequences. 
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Sea lice enter the fish farms through the open nets or pens which contain the fish 
in the farms.  With thousands of salmon confined in a small area, the farms 
provide an ideal environment for the sea lice to survive and reproduce in very 
large numbers despite lice control programs employed by the farms.   
 
It was alleged that millions of sea lice are being produced every month at the 
Burdwood farm and other fish farms in the Broughton.  Large numbers of these 
sea lice are moving, through the open nets, out of the farms and into the adjacent 
waters where they come into contact with the wild salmon smolts passing 
through on their migration to the sea.  Given the small size and immaturity of the 
pink smolts, they are much more vulnerable to the parasitic effects of the sea lice 
than the larger, more mature Atlantic farm salmon.  Moreover, it was alleged that 
sea lice from the Burdwood fish farm, and other fish farms in the Broughton, have 
had and will continue to have a significant adverse effect on the pink salmon 
population in this area.  
 
While these allegations formed the basis upon which the Information charging 
Heritage Salmon and the provincial and federal governments was sworn, the 
actual offence charged is much more narrow and technical in nature.  The charge 
is that sea lice leaving the Burdwood fish farm are being “released” into a fish 
habitat without a licence as required by s. 55 of the Fishery (General) 
Regulations.  It is this offence to which the Crown charge approval standard must 
be applied. 
 
Crown Counsel’s charge assessment standard has two components.  First, is 
there a substantial likelihood of conviction, taking into account the admissible 
evidence that is available, and any viable defences?  Second, does the public 
interest require a prosecution?  
 
Substantial Likelihood of Conviction 
 
In a Fisheries Act prosecution, the Crown must be able to establish guilt to the 
highest standard of proof known to law — proof beyond a reasonable doubt.  
This is the standard of proof that is used in criminal trials, and is a much higher 
standard than the civil standard of proof, which requires proof “on a balance of 
probabilities”.   
 
An offence under s. 55 of the Fishery (General) Regulations occurs when a 
person “release[s] a live fish into any fish habitat”, without a licence to do so.  A 
licence may be granted by the Minister pursuant to s. 56 of the Regulations if the 
“release” meets three criteria.  It must (1) “be in keeping with the proper 
management and control of fisheries”, (2) not involve the introduction of disease 
harmful to fish, and (3) “not have an adverse effect on the stock size of fish or the 
genetic characteristics of fish or fish stocks”.  These criteria for the issuance of a 
licence speak to the harm that the “release” offence targets.   
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There is no dispute that sea lice live naturally in the waters of the Broughton 
Archipelago; that the farm fish are brought to the farms free of sea lice; and that 
they are infected by sea lice that enter the farms from the adjacent open waters.   
 
Mr. Smart has interpreted this offence under s. 55, taking into account: 
 

- the legislative context of the provision;  
- principles of statutory interpretation; 
- the parallel offence of transferring a fish into a fish-rearing facility;  
- the meaning of the term “release”; and 
- the remedial nature of legislation, and the harm it was meant to 

address (described in s. 56).   
 
He has analyzed the specific offence in the context of the surrounding sections 
and determined that the offence is aimed at circumstances where live fish are 
introduced into a new, foreign habitat.  It is when fish are “released” or 
“transferred” from one habitat to another, that there is a risk of introducing 
disease, genetically altering fish, or harming fisheries.  This is why a licence is 
required pursuant to s. 56 and may only be granted when the risk of such 
consequences can be avoided.   
 
Mr. Smart has reasoned that the “release” offence is not focused on the 
circulation or movement of live fish within their ordinary habitat but rather, their 
introduction into a foreign environment.  As such, the movement of sea lice from 
fish-farm pens into adjacent waters would likely not qualify as a “release”.  For 
sea lice existing in their natural environment, it is not apparent that crossing the 
open-pen nets amounts to introducing a fish into a new, foreign environment.  
The offence cannot be said to occur every time a fish moves from one theoretical 
or conceptual “fish habitat” to another, in the course of swimming along its 
ordinary course of travel.  If this were a proper interpretation of the offence, then 
there would be a “release” not only when sea lice leave a fish farm, but also 
when they enter one. 
 
Mr. Smart has also considered the dictionary definitions of the word “release” and 
noted that they generally imply control — one can only “release” something if one 
has control of it in the first place.  On the evidence available, it is not apparent 
that the fish farms are in control of the sea lice that enter and leave their pens.   
 
Mr. Smart has concluded that sea lice are not “being released” from the 
Burdwood fish farm, contrary to s. 55(1), and that to interpret the word “release” 
in the manner suggested by Ms. Morton was inconsistent with a common sense 
and purposive interpretation of these provisions of the Fishery (General ) 
Regulations, inconsistent with the dictionary definitions of the word “release”, and 
would create the nonsensical result that every fish flowing in and out of a fish 
farm was a violation of s. 55(1)(a).  
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Mr. Smart has also considered whether there was some other Fisheries Act 
offence capturing the conduct at issue.  He has concluded there is not, as 
Heritage Salmon Limited had complied with all government requirements and 
obtained the necessary permits for its operations. 
 
In addition, Mr. Smart has noted that even if there were a substantial likelihood of 
establishing that sea lice were being “released” contrary to s. 55(1), the 
defendant may be able to successfully advance a defence of “due diligence” as it 
had cooperated with the government and obtained advance approval for its 
operations. 
 
Mr. Smart observed that the onerous standard of proof he must apply — proof 
beyond a reasonable doubt — is not a standard that one would expect 
governments to apply when addressing the potential environmental 
consequences of fish farms and formulating policy with respect to their operation.   
 
The Public Interest 
 
Mr. Smart has also considered the second component of the charge approval 
standard, the public interest, and has concluded that in the circumstances of this 
case, had there been a substantial likelihood of conviction, the public interest 
would support a prosecution.  Critical to his decision was the issue of whether 
sea lice are causing serious harm to pink salmon stocks in the Broughton.  Mr. 
Smart reviewed the submissions made to him by Ms. Morton and her counsel, 
counsel for Heritage Salmon Limited, counsel for the Province of British 
Columbia and the many scientific articles and publications provided.  He also 
reviewed the report provided to him by Dr. Whoriskey, the independent expert 
who was retained to assist the Special Prosecutor.  
 
In his report to the Special Prosecutor, Dr. Whoriskey wrote:   

 
Having reviewed the evidence specific to the Broughton Archipelago, 
additional studies available in the scientific literature on the impacts of sea 
lice upon salmonids worldwide, having visited the Broughton Archipelago, 
and based on my past work experience, I am of the opinion that the 
evidence shows that sea lice in the Broughton Archipelago are infecting 
and killing pink salmon. 
 
Ms. Morton and her colleagues have carefully and diligently executed their 
scientific work. They have used credible experimental and data analysis 
methods, regularly subjected their results to peer review, and have 
presented their results for scientific scrutiny through publication in 
established scientific periodicals. This is the globally accepted procedure 
for the conduct of good science. …  
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Last week (April 20th), the federal government (as represented by Todd Gerhart of the
Department of Justice - DOJ) announced that it would lay charges against the fish farm
company, Marine Harvest, as a result of a private prosecution laid against the company by
Alexandra Morton.  I’m not going to review the facts of the case, which have been set out at
length in articles in the Vancouver Sun [1] and the Globe and Mail [2], as well as on Alexandra
Morton’s blog [3].  What I’m going to discuss is what this means for private prosecutions and to
put a powerful legal tool in the hands of members of the public.  As Alexandra Morton writes [3]:

My lawyer Jeffery Jones … [said,] “Today’s decision by Mr. Gerhart and the
Department of Justice confirms that no corporation is above the law. This is why
private prosecutions are important democratic safeguards. Ms. Morton’s prosecution
has triggered enforcement action by DOJ. I am extremely pleased by Mr. Gerhart’s
decision.”

This is a great win for the environment, and Alexandra Morton deserves credit for having brought
her private prosecution.  Moreover, it’s the second time that she’s used a legal tool that has
been pretty ineffective in BC to great political effect.  In 2005 Alexandra launched a prosecution
against Heritage Salmon Limited for introducing sea lice into the environment without a permit
under the Fisheries Act, and against the BC government for allowing it to do so.  While those
charges were ultimately stayed by a special prosecutor [4] appointed by the BC government,
Alexandra pulled off a political win [5] when a scientist hired by the prosecutor confirmed that her
scientific evidence of the impacts of sea lice on wild salmon was sound:

Having reviewed the evidence specific to the Broughton Archipelago, additional
studies available in the scientific literature on the impacts of sea lice upon salmonids
worldwide, having visited the Broughton Archipelago, and based on my past work
experience, I am of the opinion that sea lice in the Broughton Archipelago are
infecting and killing pink salmon.

In addition to the wins, however, Alexandra, and her lawyer Jeff Jones, are breathing new life
into an important legal tool that many of us had given up for lost.  This blog post will summarize
the limits of private prosecutions in BC, and then report on a conversation that I had with Jeff
Jones about how he made this prosecution work and how private prosecutions can work to
enforce other environmental laws. 

Limits of Private Prosecutions in BC

In BC and Canada charges are usually laid and brought by the provincial government, albeit, in

Alexandra Morton breathes new life into private prosecutions http://wcel.org/print/471

1 of 4 4/27/2010 12:30 PM



the case of environmental offences, less and less often [6] these days.  But it is possible for
charges to be laid by any individual. Pollution Probe’s Environmental Bureau of Investigations
encourages members of the public to lay charges in their Citizen’s Guide to Environmental
Investigation and Private Prosecution [7]. 

In Canada, everyone has the right to initiate a private prosecution against a person,
or an entity, who allegedly violates the Criminal Code or a legislated statute that
provides for penalties for violation. A private prosecution involves an individual, or a
group of individuals, gathering evidence of a wrongdoing and laying charges against
the alleged offender.

In essence the private prosecutor takes the evidence that a crime has been committed before a
judge, and the judge, if satisfied that there is evidence of an offence, may issue a summons
requiring the individual(s) being charged to appear in court. 

However, at common law and under the Criminal Code of Canada, the Attorney General has the
power to step in and take over the case.  And in BC the provincial Attorney General has without
exception done so, and then stayed the charges (ending the prosecution).  The Attorney
General can do that.  When John Werring, a fisheries biologist then with Sierra Legal Defence
Fund, tried to go to get a court to review the government’s decision to stay a private prosecution
(it was the fifth one that they had laid about sewage from Greater Vancouver that had been
stayed), the BC Court of Appeal [8] made it very clear that the government has a near complete
ability to decide what charges go forward. 

Although environmental lawyers have continued to lay private prosecutions, very few have
proceeded, leading to a perception that the BC government has a policy of not allowing private
prosecutions to proceed.  If that policy exists, I have never seen it, and it is probably fairer to
say, as Christianne Wilhelmson of the Georgia Strait Alliance has [9], “In B.C. it's been decades
since a private prosecution actually went through to the end…”, or as Linda Duncan, then with
the Alberta Environmental Law Centre (now a federal MP [10]), did in her book on 1990s book on
private prosecutions:

[It] has been the experience of private informants that regardless of the legal basis
for their case or the strength of the evidence collection on their own accord, the
Crown has intervened to stay the proceedings.

This is not the case everywhere – there are a number of private prosecutions that have been
allowed to proceed in Ontario [11].  Indeed, Jeff Jones tells me that Ontario has even allowed
“hybrid” prosecutions, in which both the private prosecutor and the Crown play a role in the
prosecution.  And the federal government has recently taken over the prosecution of Syncrude
for bird deaths [12] in its tar sands operations. 

Alexandra Morton’s use of Private Prosecutions

After years of frustration at government inaction on the environmental impacts of fish farms,
Alexandra seems to have turned to private prosecutions as a preferred legal strategy.  Given the
above limits, how has she been so successful?

I asked Jeff Jones about the Department of Justice decision to lay new charges based on
Alexandra’s private prosecution against Marine Harvest , and how he had managed to get the
matter dealt with by the federal government, rather than the province, with its historically poor
record on private prosecutions. 
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Jeff said that this case was possible because the jurisdiction for fish farms is now “firmly back
with the federal government, where it belongs,” and not with the province.  When the
prosecution was launched, he received a call from the federal Department of Justice, rather
than the provincial Ministry of Attorney General.  When he asked them why the federal
government was playing this role, when in Alexandra’s 2005 prosecution the province had taken
the lead, he was told “the Jurisdiction has now changed.”

This seems to be a result of Alexandra’s constitutional challenge to the province’s regulation of
fish farms [13], in which the courts ruled in 2009 that the federal government is responsible for
fish farms (previously the federal government had largely washed its hands of the issue).  As a
result, the federal Department of Justice is now taking a more active role in prosecutions.  Jeff
Jones said:

This is a benefit of having one level of government responsible for the regulation of
fish.  Some people have wondered whether the federal government taking over the
regulation of fish farms was a good thing – the Department of Justice decision to
proceed with these charges confirm that it was.

[14]So how did Jeff convince the Department of Justice to proceed with the
prosecution?  Jeff enthusiastically referred me to the Department of
Justice Federal Prosecution Service Deskbook [14].  This book, which
guides federal prosecutors, has a whole chapter about private
prosecutions [15], and endorses the important role that members of the
public play in enforcing the law:

The relationship between the private citizen, as prosecutor, and the Attorney
General, who has exclusive authority to represent the public in court, has been
described as follows

“The right of a private citizen to lay an information [a first step in a private
prosecution], and the right and duty of the Attorney General to supervise
criminal prosecutions are both fundamental parts of our criminal justice
system.”

In particular, Jeff pointed to a statement that: “the right of a citizen to institute a prosecution for
a breach of the law has been called ‘a valuable constitutional safeguard against inertia or
partiality on the part of authority.’”  He said:

That's exactly what happened here.  These fish farms appear to have operated
outside the [federal] Fisheries Act for years, due to both inertia and partiality on the
part of the government.  It took Alexandra laying those charges, and the Department
of Justice doing its job, to get this issue before the courts.

Jeff says that in trying to persuade the Department of Justice to proceed with the charges he
referred them to their own Desk Book, as well as to common law authority on the importance of
private prosecutions in enforcing the law. 

Evidently it worked. 

Jeff is very excited about what this means not just for Alexandra and the fish farm issue, but for
other environmental laws that are not being enforced. 

Anyone who has an environmental problem where the law is not being enforced
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should be turning to private prosecutions.  This legal tool is about ordinary people
defending democracy and protecting their environment.

West Coast Environmental Law couldn’t agree more. 
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	The public policy in support of private prosecutions is summarized in Chapter 26 of the Federal Prosecution Service Deskbook, published by the Government of Canada through the Department of Justice (DOJ). This policy is pivotal in determining what principles Canadians can expect when considering initiating a private prosecutions. 
	The chapter begins with the following principle: 
	What if the AG directs a Stay of Proceedings in a private prosecution? There is in fact a right of appeal. The B.C. Court of Appeal  has set out the grounds when a court can review prosecutorial discretion. In Werring v. British Columbia (Attorney General), 1997 CanLII 4080 (BC C.A.), the appellant filed a private prosecution in 1994 charging the Greater Vancouver Regional District with dumping untreated sewage into Vancouver Harbour, contrary to s. 36 of the Fisheries Act. The BC Attorney General intervened and stayed the charge. Werring appealed, seeking review of the prosecutorial discretion exercised by the AG. The Court noted that generally, review of prosecutorial discretion is not available, except under certain conditions.
	Werring reaffirms this policy, but then addresses the exception: review is available if the Crown is acting with “flagrant impropriety”.  This is defined as conduct “bordering on corruption, violation of the law, bias against an individual or bias against an offence”. Mr. Justice Esson states that 
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